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OIGEST: 

1. An agency  was n o t  r e q u i r e d  to c o n s i d e r  t h e  
p e r c e n t a g e  of r e c o v e r e d  mater ia l s  o f f e r e d  
by a b i d d e r  i n  e v a l u a t i n g  b i d s  s i n c e  t h a t  
fac tor  was n o t  an  o b j e c t i v e l y  d e t e r m i n a b l e  
element of cost i d e n t i f i e d  i n  tne so l i c -  
i t a t i o n  as a f a c t o r  to  be e v a l u a t e d  i n  t h e  
s e l e c t i o n  of t h e  c o n t r a c t o r .  

2. The Resource C o n s e r v a t i o n  and Recovery  A c t ,  
42  U.S.C. 69'31- - e t  seq. (1976  and Supp. 
I V  1 9 8 0 ) ,  c o n t a i n s  n o  r e q u i r e m e n t  that t h e  
p e r c e n t a g e  af recovered materials  o f f e r e d  
by a b i d d e r  be taken ir,t.o account-  i n  d e t e r -  
m i n i n g  t h e  l o w  e v a l u a t e d  b i d  u n d e r  a solic- 
i t a t i o n .  

Emerson Elec t r ic  Company, E n v i r o n m e n t a l  P r o t e c t i o n  
D i v i s i o n  F r o t e s t s  t h e  General.  Services A d i n i n i s t r a t i o n ' s  
( G S A )  award of a c o n t r a c t  to  P s t t o n  E lec t r ic  Company fcr 
items 48-59 u n d e r  i n v i t a t i o n  €or  b i d s  ( I F B )  i3cd. 9?'CC-CKEI- 
A-A06121-82  far electric fans. IJe sunimarily d e n y  the pr3- 
t e s t ,  

E m e r s o n  was n o t  the lcw b i d d e r  o n  t h e  i t e n s  i n  ques- 
tion, b u t  cor , tends i t  n e v e r t h e l e s s  s h o u l d  have  r e c e i v e d  t h e  
award because its bid  was k h s  zost  a d v a n t a g e o u s  to t h e  
Government ,  p r l c e  and c ther  f az to r s  c o n s i d e r e d .  ZInerfon 
b e l i e v e s  t h i s  is SG because i ~ s  b i d  ori t he  i tems was v e r y  
close i n  p r i c e  t o  P i i t t o n ' s ,  ard it 2150 agreed t o  supply 
f a n s  composed of 10 ;!ezcent r<:cf;vered Eaterial.;, while 
P a t t o n  a g r e e d  ts s i ~ p p l ; ~  f a ~ s  c > n t z i c i n ( j  no r e c o v e r e d  
mater ia l s .  The p r o t e s t e r  c o n t , ? n i s  that ,  both t h e  terxs of 
t h e  s o l i c i t a t i o n  and %he Resod:-ee Canservat ion and Recovery 
A c t  ( T h e  A c t ) ,  4 2  Y . S . 2 "  S 6491 -I e t  - { 1 3 7 6  and Supp. IV 
1 9 8 0 ) ,  r e ~ l i i r e  that tile percentz. .ge of recovered m a t e r i a l s  
offered by a b i d d e r  be taken i n t 3  c c n s i d n r a t i o n  in evalu- 
a t i n g  b i d s .  
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The s o l i c i t a t i o n  p r o v i d e s  as fo l lows :  

.Recovered Materials C e r t i f i c a t i o n  

(a) P u b l i c  Law 94-580, ?.esource Conserva- 
t i o n  and Recovery A c t  of 1976,  requires 
F e d e r a l  a g e n c i e s  t o  p r o c u r e  items of t h e  
h i g h e s t  p e r c e n t a g e  o f  r e c o v e r e d  materials 
p r a c t i c a b l e ,  c o n s i s t e n t  w i t h  m a i n t a i n i n g  a 
s a t i s f a c t o r y  l e v e l  of c o m p e t i t i o n  * * *. 

(b) To p r o v i d e  a b a s i s  f o r  making f u t u r e  
d e t e r m i n a t i o n s  as t o  p e r c e n t a g e s  o f  
r e c o v e r e d  materials as  d e f i n e d  i n  pa rag raph  
(a) w h i c h  can  be r e a s o n a b l y  e x p e c t e d ,  you 
are encouraged  t o  f u r n i s h  t h e  f o l l o w i n g  \ 
i n f o r m a t i o n  f o r  each i t e m  on which you sub- 
m i t  an  o f f e r ,  * * * By s i g n i n g  t h e  o f f e r ,  
t h e  o f f e r o r  c e r t i f i e s  t h a t  t h e  p e r c e n t a g e  
shown w i l l  be  s u p p l i e d  d u r i n g  t h e  l i f e  of 
t h e  c o n t r a c t . "  

The "Recovered Waterials C e r t i f i c a t i o n "  c l a u s e  thus 
e n c o u r a g e s  b i d d e r s  to i n d i c a t e  t h e  p e r c e n t a g e  of r e c o v e r e 6  
materials t k e y  w i l l  supp ly .  It n e i t h e r  requires b i d d e r s  to 
s u p p l y  t h i s  i n f o r m a t i o n  nor p r o v i d e s  f o r  i t s  c o n s i d e r a t i o n  
i n  e v a l u a t i n g  b i d s .  I n  fac t ,  t h e  clause s p e c i f i c a l l y  i n d i -  
cates t h a t  the purpgse  of t h e  i n f o r m a t i o n  request is  t o  
p r o v i d e  a bas i s  for making f u t u r e  d e t e r m i n a t i o n s  as  t o  per-  
c e n t a g e s  of r e c o v e r e d  materials w h i c h  can  r e a s o n a b l y  be 
expec ted .  

s t rues  t h e  r e q u i r e m e n t  t h a t  award under  a f o r m a l l y  adver -  
t i s e d  procurement  be made t o  t h a t  r e s p o n s i b l e  b i d d e r  whose 
bid, conforming to  t h e  i n v i t a t i o n  for b i d s ,  w i l l  be most 
advan tageous  t o  t h e  Government, p r i c e  and o t h e r  f a c t o r s  
c o n s i d e r e d .  We have c o n s i s t e n t l y  i n t e r p r e t e d  t h a t  l a n -  
guage ,  which a p p e a r s  i n  Federal Procurement  R e g u l a t i o n s  
5 1-2.407-1(a) ( 1 9 6 4  ed. )  and 41 U,S.C. S 253(b) ( 1 9 7 6 ) ,  
to  require award on t h e  b a s i s  of t h e  most f a v o r a b l e  cos t  to 
the GovGrnment, a s s u F i n g  t h e  l o w  b i d  is r e s p o n s i v e  and t h e  
b i d d e r  r e s p o n s i b l e .  37 Comp. Gen. 550 (1958); --I- C e n t r a l  
Washington U n i v e r s i t y .  B-203316, August  18, 1981 ,  81-2 CPD 
X - T K T n  t h e  context of a f o r m a l l y  advertised pro- 
cu remen t ,  " o t h e r  €actors"  are o b j e c t i v e l y  d e t e r m i n a b l e  
e l e m e n t s  o f  cost  i d e n t i f i e d  i n  t h e  s o l i c i t a t i o n  as  f a c t o r s  
t o  be e v a l u a t e d  i n  t h e  s e l e c t i o n  o f  a contractor, I d .  
Since usage  o f  r e c o v e r e d  mater ia l s  was n o t  an  o b j e c t i v e l y  

I n  a d d i t i o n ,  i t  is apparent .  t h a t  t h e  p r o t e s t e r  miscon- 
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d e t e r m i n a b l e  e l e i aen t  of cost i d e n t i f i e d  a s  a f a c t o r  to  be 
e v a l u a t e d  h e r e ,  i t  c o u l d  n o t  p r o p e r l y  be t a k e n  i n t o  con-  
s i d e r a t i o n  i n  d e t e r m i n i n g  t h e  most a d v a n t a g e o u s  bid, 

W e  a lso n o t e  t h a t  c o n t r a r y  t o  Emerson ' s  a s s e r t i o n ,  
t h e r e  i s  n o t h i n g  i n  t h e  A c t  wh ich  r e q u i r e s  a n  agency  t o  take 
t h e  p e r c e n t a g e  o f  r e c o v e r e d  materials o f f e r e d  by a b i d d e r  
into a c c o u n t  i n  d e t e r m i n i n g  t h e  l o w  e v a l u a t e d  bid.  R a t h e r ,  
t h e  s t a t u t e  p r o v i d e s  a s  follows: 

'(1) A f t e r  t h e  d a t e  spec i f ied  i n  appl icable  
g u i d e l i n e s  p r e p a r e d  [by t h e  A d m i n i s t r a t o r  of 
t h e  E n v i r o n m e n t a l  P r o t e c t i o n  Agency (EPA) 1 , 
e a c h  p r o c u r i n g  agency which  p r o c u r e s  any  items 
d e s i g n a t e d  i n  s u c h  g u i d e l i n e s  s h a l l  procuke 
s u c h  i t e m s  composed of t h e  h i g h e s t  p e r c e n t a g e  
of r e c o v e r e d  mater ia l s  pract icable  * * *. 

* * * * 

( 3 )  A f t e r  t h e  d a t e  s p e c i f i e d  i n  [the] g u i d e -  
l i n e s ,  * * * c o n t r a c t i n g  o f f i c e r s  s h a l l  r e q u i r e  
t h a t  v e n d o r s  : 

' ( A )  c e r t i f y  t h a t  t h e  p e r c e n t a g e  of 
r e c o v e r e d  materials t o  be used i n  t h e  
p e r f o r m a n c e  of t h e  c o n t r a c t  w i l l  be a t  
l e a s t  t h e  amount  r e q u i r e d  by a p p l i c a b l e  
s p e c i f i c a t i o n s  o r  o t h e r  c o n t r a c t u a l  
r e q u i r e m e n t s  and  

(€3)  estimate t h e  p e r c e n t a g e  of t h e  t o t a l  
material  u t i l i z e d  f o r  t h e  p e r f o r m a n c e  of 
t h e  c o n t r a c t  wh ich  is r e c o v e r e d  mater ia ls ."  
42 U , S . C ,  5 6 9 6 2 ( c ) ( l ) , ( 3 )  (Supp.  I V  1980). 

F u r t h e r ,  a s  Emerson i t s e l f  a d m i t s ,  t h e  A d m i n i s t r a t o r  
has n o t  y e t  p romulga ted  t h e  r e q u i r e d  q u i d e l i n e s  ( a  matter 
which  h a s  been  of c o n c e r n  t o  o u r  a u d i t  s t a f f - - s e e  o u r  report 
" F e d e r a l  I n d u s t r i a l  T a r g e t s  and  P r o c u r e m e n t  G u m l i n e s  P ro -  
qrams Are Not Encourag ing  R e c y c l i n g  and Have C o n t r a c t  Pro-  
blems," E!40-81-7, December 5,  1 9 8 0 ) .  C o n s e q u e n t l y ,  t h e r e  
are no  i t e r c s  d e s i g n a t e d  for p r o c u r e m e n t  u n d e r  t h e  s t a tu t e .  
Whi l e  Emerson asserts t h a t  a g e n c i s s  n e v e r t h e l e s s  m u s t  comply 
w i t h  t h e  r e q u i r e n e n t  t h a t  t h e y  p r o c u r e  items composed of t h e  
h i g h e s t  p e r c e n t a g e  of r e c o v e r e d  mater ia ls  pract icable ,  w e  
d i s a g r e e .  By i t s  own terms, t h a t  r e q u i r e m e n t  d o e s  n o t  
become e f f e c t i v e  u n t i l  a f t e r  t h e  d a t e  s p e c i f i e d  i n  t h e  
g u i d e l i n e s .  
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S i n c e  i t  is a p p a r e n t  f rom Emerson ' s  i n i t i a l  s u b m i s s i o n  
t h a t  i t s  pro tes t  is w i t h o u t  merit,  w e  have  r e a c h e d  o u r  
d e c i s i o n  w i t h o u t  r e q u e s t i n g  a n  agency  report  and w i t h o u t  
t h e  c o n f e r e n c e  requested by t h e  protester.  N o r t h e r n  

n o i s  U n i v e r s i t y ,  B-194055, March 1 5 ,  1979,  79-1 CPD 

The protest  is summar i ly  d e n i e d .  

Comp t r o  1 1 n e r a l  
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DATE: November 1, 1982 

MATTER OF: Cannon D i v i s i o n  of ITT Corp. 

DIGEST: 

P r o t e s t  f i l e d  w i t h  GAO more t h a n  1 0  
d a y s  a f t e r  protester  l e a r n s  of i n i t i a l  
a d v e r s e  a g e n c y  a c t i o n  o n  p ro tes t  f i l e d  
w i t h  a g e n c y  is  d i s m i s s e d  a s  u n t i m e l y  and  
w e  d o  n o t  c o n s i d e r  t h e  i s s u e  r a i s e d  as a 
s i g n i f i c a n t  i s s u e  u n d e r  o u r  P r o c e d u r e s  to  
w a r r a n t  i n v o k i n g  t h e  e x c e p t i o n  t o  con- 
s i d e r a t i o n  of o t h e r w i s e  u n t i m e l y  
protests.  

I n t e r n a t i o n a l  T e l e p h o n e  and  T e l e g r a p h  C o r p o r a t i o n ,  
Cannon Elec t r ic  D i v i s i o n  ( I T T )  p ro t e s t s  t h e  award  of a con- 
t r ac t  by U n i c o r ,  F e d e r a l  P r i s o n  I n d u s t r i e s ,  I n c . ,  U n i t e d  
S t a t e s  D e p a r t n e n t  o f  J u s t i c e  ( F P I )  t o  Bendix  E lec t r ica l  Com- 
p o n e n t s  D i v i s i o n ,  u n d e r  r e q u e s t  fo r  proposals  (RFP) 
N o .  27-P1-1624-E82. ITT  c o n t e n d s  t h a t  t h e  c o n t r a c t  a l r e a d y  
had b e e n  awarded  to it  u n d e r  c o n t r a c t  N o .  27-Pl-1390-NEG o n  
J u n e  8 ,  1 9 8 2 ,  and  t h a t  i t  was improper to  r e q u e s t  a n o t h e r  
round  of b e s t  and  f i n a l  o f f e r s .  We d i s m i s s  t h e  p ro tes t  as 
u n t i m e l y  . 

The documen t s  s u b m i t t e d  b y  t h e  protester  show t h a t  by  
te lex d a t e d  J u n e  22 ,  1 9 8 2 ,  FPI  d e n i e d  a p ro te s t  b y  ITT con- 
c e r n i n g  t h e  r e o p e n i n g  of n e g o t i a t i o n s  and  a new b e s t  and  
f i n a l  o f f e r  d u e  b y  J u l y  7 ,  1982.  By l e t t e r  d a t e d  J u l y  8 ,  
1982 ,  ITT a g a i n  p r o t e s t e d  to  t h e  a g e n c y  wh ich  d e n i e d  t h i s  
p ro tes t  b y  l e t t e r  of J u l y  1 6 ,  1982. S u b s e q u e n t l y ,  on  
Augus t  11, 1 9 8 2 ,  ITT f i l e d  t h i s  p ro t e s t  w i t h  o u r  O f f i c e  o n  
t h e  b a s i s  t h a t  t h e  c o n t r a c t  a l r e a d y  had b e e n  awarded and  
t h a t  a n  a u c t i o n  had  o c c u r r e d .  

Under our B i d  P r o t e s t  P r o c e d u r e s ,  where  a protester 
i n i t i a l l y  f i l e s  a p ro tes t  w i t h  t h e  c o n t r a c t i n g  a g e n c y ,  any  
s u b s e q u e n t  p r o t e s t  t o  our O f f i c e  w i l l  be c o n s i d e r e d  if f i l e d  
w i t h i n  1 0  work ing  d a y s  from n o t i f i c a t i o n  of or ac tua l  or 
c o n s t r u c t i v e  knowledge  of a d v e r s e  a g e n c y  a c t i o n  o n  t h e  pro- 
t e s t .  4 C.F.R. § 2 1 . 2 ( a )  ( i 9 8 2 ) .  As t h i s  protest  w a s  n o t  
f i l e d  w i t h i n  1 0  w o r k i n g  d a y s  f rom June 28 ,  1982 ,  t h e  d a t e  
t h e  protester r e c e i v e d  t h e  J u n e  22  l e t t e r  f rom t h e  c o n t r a c t -  
i n g  o f f i c e r  i n i t i a l l y  d e n y i n g  i t s  p ro te s t ,  t h e  p r o t e s t  to 
our O f f i c e  o n  Augus t  11, 1982 ,  is c l e a r l y  u n t i m e l y .  
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i 

I n  s u p p l e m e n t i n g  i t s  o r i g i n a l  protest  t o  o u r  Off ice ,  
ITT c o n t e n d s  t h a t  e v e n  i f  u n t i m g l y ,  t h e  p ro t e s t  s h o u l d  be 
c o n s i d e r e d  a s  a s i g n i f i c a n t  i s s u e  u n d e r  4 C.F.R. s 2 1 . 2 ( c ) .  
The s i g n i f i c a n t  i s s u e  e x c e p t i o n  to  o u r  t i m e l i n e s s  r u l e s ,  
which  is  e x e r c i s e d  s p a r i n g l y  so t h a t  o u r  t i m e l i n e s s  s t a n d -  
ards d o  n o t  become m e a n i n g l e s s ,  c o n t e m p l a t e s  a protest  which  
i n v o l v e s  a p r o c u r e m e n t  p r i n c i p l e  of w i d e s p r e a d  i n t e r e s t  o r  
which  a f f e c t s  a b r o a d  c l a s s  of p r o c u r e m e n t s .  Edron ,  1nc.-- 
R e c o n s i d e r a t i o n ,  B-207353.2, Sep tember  8, 1982 ,  82-2 CPD 
207. I n  o u r  o p i n i o n ,  t h e  i s s u e  i n  t h i s  p ro tes t  m e r e l y  con- 
cerns t h e  c o n d u c t  o f  t h i s  p r o c u r e m e n t .  As a c o n s e q u e n c e ,  
t h e  i s s u e  is n o t  of s u f f i c i e n t  impact t o  w a r r a n t  review 
u n d e r  o u r  s i g n i f i c a n t  i s s u e  e x c e p t i o n .  - See Comprehens ive  
H e a l t h  S e r v i c e s ,  I n c . ,  8-201725, May 20, 1 9 8 1 ,  81-1 CPD 394. 

A c c o r d i n g l y ,  t h e  p r o t e s t  is d i s m i s s e d .  

A c t i n g  G e n e r a l  C o u n s e l  

i 




